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ENVIRONMENT, CLIMATE CHANGE AND LAND REFORM COMMITTEE 
 

AGENDA 
 

19th Meeting, 2019 (Session 5) 
 

Tuesday 4 June 2019 
 
The Committee will meet at 9.00 am in the Robert Burns Room (CR1). 
 
1. Financial scrutiny: The Committee will take evidence from— 
 

Jacqueline Cottrell, Senior Policy Advisor, Green Budget Europe; 
 
Martin Nesbit, UK Director, Institute for European Environmental Policy; 
 
Jenni Hume, Campaign Manager, Have You Got the Bottle; 
 
Callum Blackburn, Head of Policy, Research and Evaluation, Zero Waste 
Scotland; 
 
Michael Cook, Chief Executive Officer, Community Resources Network 
Scotland. 
 

2. Wild Animals in Circuses (No. 2) Bill (UK Parliament legislation): The 
Committee will consider the legislative consent memorandum lodged by 
Roseanna Cunningham, Cabinet Secretary for Environment, Climate Change 
and Land Reform (LCM(S5)24). 

 
3. European Union (Withdrawal) Act 2018: The Committee will consider whether 

the following instruments have been laid under the appropriate procedure— 
 

The Environment (EU Exit) (Miscellaneous Amendments) (Scotland) 
Regulations 2019 (SSI 2019/175); and 
The Environmental Assessment (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/178). 
 

4. Subordinate legislation: The Committee will consider the following negative 
instruments— 

 
The Environment (EU Exit) (Miscellaneous Amendments) (Scotland) 
Regulations 2019 (SSI 2019/175); and 
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The Environmental Assessment (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/178). 
 

5. Financial scrutiny (in private): The Committee will consider the evidence 
heard earlier in the meeting. 

 
6. Climate Change (Emissions Reduction Targets) (Scotland) Bill (in private): 

The Committee will consider a draft Stage 2 report. 
 
 

Lynn Tullis 
Clerk to the Environment, Climate Change and Land Reform Committee 

Room T3.40 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5240 

Email: ecclr.committee@parliament.scot. 
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Environment, Climate Change and Land Reform Committee 

19th Meeting, 2019 (Session 5), Tuesday 4 June 2019 

Financial scrutiny 2019 - 2021 

Background 

1. The Committee agreed its focus and approach to financial scrutiny from 2019 to 
the end of the session as part of its work programme discussion on 23 March 2019. 
In the first year of the new Budget process, the Committee focused on preventative 
spend and the carbon impact of the capital budget. The Committee agreed to 
continue and extend this focus to include consideration of fiscal measures. 

2. The Committee wanted to explore with the Scottish Government and bodies how 
future spending will be directed to preventative action and how this would impact 
selected national outcomes and indicators (particularly in relation to health and the 
economy).  

3. As part of this work, the Committee is keen to explore the opportunities and risks 
of making use of existing tax powers and new tax powers or other charging 
mechanisms such as levies which may be used in the future for charging to effect 
change in behaviour and achieve environmental outcomes. 

4. The Committee heard evidence from three panels at its meeting on 7 May 2019 
(on environmental taxes and charging; the Wellbeing Economy Government’s 
Initiative; and from the Infrastructure Commission for Scotland). 

5. At this meeting, the Committee will hold a roundtable discussion with environmental 
organisations and academics on tax powers and charging. 

6. The briefing on the Overview of the Scottish Parliament’s environment-related 
fiscal powers is included in Annexe A (previously issued for the meeting on 7 May 
2019). 

Next Steps 

7. After the discussion, the Committee is invited to consider in private the evidence 
heard. 

 
Clerks to the Environment, Climate Change and Land Reform Committee 
May 2019 
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Annexe 1 

 

Overview of the Scottish Parliament’s environment-related fiscal powers 

This short paper sets out the Scottish Parliament’s environment-related fiscal 
powers under the Scotland Act 2016, and provides an overview of how the Scottish 
Parliament has used or attempted to use these powers in the past. 

Section 1 – what powers are available to the Scottish Parliament under Scotland 
Act 2016? 

In terms of the powers available to the Scottish Parliament, there is an important 
distinction between a levy or a tax. Under any levy scheme, the retailer would retain 
the revenues from any charges. In contrast, the government retains revenues from 
any taxes imposed. The Scottish Parliament’s powers in respect of levies or taxes are 
quite different. 

The Scottish Parliament has powers to introduce levies on particular products – as it 
did, for example, with the carrier bag charge introduced in 2014. In this case, the 
revenues from the charges are retained by the retailer, so are not government 
revenues. As the policy note accompanying the regulations for the carrier bag charge 
notes, there is a voluntary agreement with retailers in relation to the use of the 
proceeds:   

“The charge is not a tax. Anyone can avoid the charge by reusing bags. The 
policy intention is that net proceeds raised by the charge will be donated by 
retailers to charitable good causes under a voluntary agreement currently being 
negotiated (rather than through regulation), including publication of records of 
such donations.  The overall purpose of the charge is to reduce carrier bag 
usage rather than generate funds for good causes.” 

The Scottish Parliament currently has only those powers over tax that are set out in 
the Scotland Act 1998 (as amended by the Scotland Acts 2012 and 2016). However 
there is a mechanism to add new devolved taxes of any description via an ‘Order in 
Council’ under section 80B of the Scotland Act 1998 (in Part 4A which was inserted 
by the Scotland Act 2012). Such Orders add a section to Part 4A of the Act, which 
then enables the Scottish Parliament to introduce a Bill with provisions on that 
additional devolved tax.   

The UK Government published a Command Paper in 2010, ‘Strengthening Scotland’s 
Future’ which set out the background to section 80B and the process the UK 
Government would follow to assess a proposal for a new tax:  

“In reaching an assessment of a proposal for a new tax, the UK Government will 
consider the impact against a number of predetermined criteria. Foremost will be 
the need to ensure that the proposed tax would not impose a disproportionate 
negative impact on UK macroeconomic policy or impede, to any degree, the single 

http://www.legislation.gov.uk/sdsi/2014/9780111023211/pdfs/sdsipn_9780111023211_en.pdf
http://www.legislation.gov.uk/ukpga/1998/46/part/4A
http://www.legislation.gov.uk/ukpga/1998/46/part/4A
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/69803/Scotland_Bill_Command_Paper.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/69803/Scotland_Bill_Command_Paper.pdf


ECCLR/S5/19/19/1 

3 

UK market. The Scottish Parliament will be expected to provide supporting 
evidence confirming a proposed new tax complies with these criteria, which will 
include: 

• the potential for the new tax to create or incentivise economic distortions and 
arbitrage within the UK; the potential the new tax might create for tax avoidance 
across the UK; the impact of the proposed tax on compliance burdens across the 
UK; 

• the compatibility of the new tax with EU Legislation and Rules, such as those 
covering State Aid and the Single Market, and the Human Rights Act. 

 

The evidence expected from the Scottish Parliament to support such a proposal would 
therefore include: 

• the rationale, intended tax base/taxable activity and expected revenue; 

• the expected distributional impact, impact on business and individuals and wider 
economic impact; 

• an assessment of compatibility with the Human Rights Act, EU State Aid rules and 
other directives; 

• plans for the collection and administration of the tax, including means of ensuring 
compliance;  

• an assessment of any interaction of the proposed new Scottish tax with UK-wide 
taxes (including plans to protect policy and geographical borders). This should 
include the impact of any new tax on UK tax revenues; and any underlying material 
used to answer the questions above.” 

 
This section was utilised for the first time last year to introduce a tax on wild fisheries, 
via the Scotland Act 1998 (Specification of Devolved Tax) (Wild Fisheries) Order 2018.  

This is an excerpt from Hansard on consideration of the Draft Order by the First 
Delegated Legislation Committee: 

“Her Majesty’s Government of the United Kingdom have agreed to the 
devolution of the power to raise a levy on the basis that it will only be applied to 
a levy in respect of the conservation and management of freshwater fisheries. 
The devolution of such levy powers to the Scottish Parliament and Scottish 
Ministers is not thought to have a significant impact on businesses in other parts 
of the United Kingdom, but is considered to be conducive to the United Kingdom 
Government meeting their international conservation commitments.” 

Section 2 – Current usage of existing powers 

Landfill tax/ ban 

On 1 April 2015 UK Landfill Tax was replaced with Scottish Landfill Tax (SLfT), 
following the passage of the Landfill Tax (Scotland) Act 2014. The tax is charged to all 
operators of landfill sites in Scotland, who then pass this charge on to local authorities 
and businesses who dispose of the waste.  

http://www.legislation.gov.uk/uksi/2018/177/made
https://hansard.parliament.uk/Commons/2017-12-12/debates/bba08ea0-7e40-4fcb-b0b9-2a347fd0be07/DraftScotlandAct1998(SpecificationOfDevolvedTax)(WildFisheries)Order2017
https://www.gov.scot/policies/taxes/landfill-tax/
http://www.legislation.gov.uk/asp/2014/2/contents
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The Scottish Landfill Tax currently supports the Scottish Landfill Communities Fund 
which is a fund that allows landfill operators to support environmental, community and 
built heritage projects in the vicinity of the landfill site or operator depots. The Landfill 
Communities Fund (the predecessor to the Scottish fund prior to the tax being 
devolved) also funded environmental projects such as the Scottish Beaver Trial. 

 

Source: Scottish Environmental Protection Agency 

The increases in landfall tax have correlated with a marked reduction in the volume of 
waste being sent to landfill in Scotland. 

In the Waste (Scotland) Regulations 2012 the Scottish Government announced that 
from 2021 there will be a ban on all biodegradable municipal waste going to landfill in 
Scotland, and so there is an expectation that receipts from this will reduce over time 
to zero. Currently, SEPA state that around a total of 4 million tonnes of waste in 
Scotland is sent to landfill each year, and aim to reduce this by around 1.3 million to 2 
million tonnes per year in order to meet the bad on biodegradable municipal waste 
sent to landfill.  

COSLA have warned that the goal of reducing biodegradable municipal waste to zero 
is unlikely to be met by 2021, as suitable alternative facilities such as incineration or 
anaerobic digestion will not have sufficient capacity from January 2021. 

https://www.sepa.org.uk/regulations/waste/scottish-landfill-tax/
https://www.legislation.gov.uk/sdsi/2012/9780111016657/contents
https://sectors.sepa.org.uk/landfill-sector-plan/
https://www.bbc.co.uk/news/uk-scotland-47328463
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Source: Scottish Environmental Protection Agency 

Carrier bag levy  

Under the Single Use Carrier Bags Charge (Scotland) Regulations 2014, all retailers 
in Scotland must charge a minimum of 5p for each new single-use carrier bag. The 
law came into effect in 2014 and the aim is to encourage bag re-use and reduce the 
amount of litter in Scotland. The charge applies to all single-use bags, including those 
made of paper, plastic or plant-based materials. The charge is not a tax, so it is up to 
retailers to choose how to use funds raised – zero Waste Scotland operate a voluntary 
agreement called Scotland’s Carrier Bag Commitment which asks retailers to report 
carrier bag sales and commit to donating money raised to good causes in Scotland. 

As part of the recent 2019-20 budget announcements, Scottish Government have also 
agreed to increase the minimum amount of the single use carrier bag levy from 5p to 
a minimum of 10p “at the earliest opportunity” and aim to introduce legislation before 
the end of 2019-20. 

The power for Scottish Ministers to introduce a carrier bag levy came from the Climate 
Change (Scotland) Act 2009. 

Air Departure Tax (ADT) 

ADT will be Scotland’s replacement for Air Passenger Duty. The Scottish Government 
has carried out two public consultations (consulation 1, November 2016, consultation 
2, December 2017). Primary legislation has been passed, but implementation of the 
bill (originally expected to be April 2019) has been delayed. Transport Scotland has 
commissioned an independent economic assessment of the 50% reduction policy, and 
an assessment of the potential noise impact resulting from a 50% reduction policy. 

https://sectors.sepa.org.uk/media/1089/landfill_sector-plans_print_version.pdf
https://www.legislation.gov.uk/sdsi/2014/9780111023211
https://www.zerowastescotland.org.uk/content/carrier-bag-commitment
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2019/01/scottish-budget-2019-20-stage-1-scottish-greens-agreement-letters/documents/letter-to-patrick-harvie-msp---scottish-budget-2019-20---31-january/letter-to-patrick-harvie-msp---scottish-budget-2019-20---31-january/govscot%3Adocument
https://www.gov.scot/binaries/content/documents/govscot/publications/correspondence/2019/01/scottish-budget-2019-20-stage-1-scottish-greens-agreement-letters/documents/letter-to-patrick-harvie-msp---scottish-budget-2019-20---31-january/letter-to-patrick-harvie-msp---scottish-budget-2019-20---31-january/govscot%3Adocument
https://www.legislation.gov.uk/asp/2009/12/part/5/chapter/5/crossheading/carrier-bag-charges
https://www.legislation.gov.uk/asp/2009/12/part/5/chapter/5/crossheading/carrier-bag-charges
https://consult.gov.scot/fiscal-responsibility/air-passenger-duty/
https://consult.gov.scot/fiscal-responsibility/air-departure-tax/
https://consult.gov.scot/fiscal-responsibility/air-departure-tax/
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The Scottish Government is still working on a solution for the exemption of flights 
departing from the Highlands and Islands and potential issues arising under EU state 
aid rules. 

Aggregates Levy 

The Aggregates Levy is a tax (despite the rather confusing name) on the commercial 
exploitation of aggregate, which includes rock, gravel or sand, as well as the spoil, 
waste, offcuts and other by-products of: 

• Cutting rock to produce stone with one or more flat surfaces. 

• Extracting industrial minerals. 

• Producing lime or cement from limestone or limestone and other substances. 

• Using shale for a non-construction use. 

This is an environmental tax which is designed to discourage the extraction of virgin 
aggregate and encourage the recycling of construction and demolition waste. This 
power was devolved to the Scottish Parliament under the Scotland Act 2016 – 
however the current UK aggregates levy is subject to EU and domestic legal 
proceedings around state aid, the exact timing of the devolution of these powers will 
be determined once these proceedings conclude. The Scottish Government is 
currently undertaking research into the aggregates industry and potential policy 
options, which is due to be completed during March 2019. 

Deposit return scheme 

The power for Scottish Ministers to introduce a deposit and return scheme comes from 
the Climate Change (Scotland) Act 2009. Deposit return schemes encourage people 
to recycle certain drinks containers. The Scottish Government consulted on the 
introduction of a scheme in Scotland during 2018, covering how such a scheme would 
be implemented, the range of materials to be included in the regime and how the 
scheme should be financed. The Scottish Government published an analysis of 
responses in February 2019 and Zero Waste Scotland are currently designing the 
scheme.  

Charges on disposable cups (‘Latte levy’) 

The Scottish Government appointed Expert Panel on Environmental Charging and 
Other Measures is currently looking at the issue of charging for disposable cups and 
is expected to report initial findings in April or May this year. The Scottish Government 
recently announced (in the budget statement) that they have agreed ‘in principle’ to a 
charge on disposable cups, subject to the recommendations of the expert panel.  

The UK Government rejected the UK Parliament’s Environmental Audit Committee’s 
proposals for a “latte levy” of 25p per disposable cup. In their response to the 
Committee’s report, the UK Government referred to voluntary schemes initiated by 
retailers and noted its preference for producer responsibility systems: 

“The Government believes that there could be merit in tackling particular waste 
streams where there is a particularly problematic issue that needs to be 
addressed, like coffee cups, through reformed producer responsibility systems. 

https://www.gov.scot/binaries/content/documents/govscot/publications/minutes/2018/07/adt-highlands-and-islands-working-group-minutes-june-2018/documents/background-on-state-aid-issues/background-on-state-aid-issues/govscot%3Adocument
https://www.gov.scot/binaries/content/documents/govscot/publications/minutes/2018/07/adt-highlands-and-islands-working-group-minutes-june-2018/documents/background-on-state-aid-issues/background-on-state-aid-issues/govscot%3Adocument
https://www.gov.scot/policies/taxes/aggregates-levy/
https://www.legislation.gov.uk/asp/2009/12/part/5/chapter/5/crossheading/deposit-and-return
https://consult.gov.scot/environment-forestry/deposit-return-scheme/
https://www.gov.scot/publications/deposit-return-scheme-scotland-analysis-responses/
https://www.gov.scot/publications/deposit-return-scheme-scotland-analysis-responses/
https://www.gov.scot/groups/expert-panel-on-environmental-charging-and-other-measures/
https://www.gov.scot/groups/expert-panel-on-environmental-charging-and-other-measures/
https://www.theyworkforyou.com/sp/?id=2019-03-06.13.0&s=climate+NEAR+change
https://www.theyworkforyou.com/sp/?id=2019-03-06.13.0&s=climate+NEAR+change
https://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news-parliament-2017/coffee-cups-report-publication-17-19/
https://www.parliament.uk/business/committees/committees-a-z/commons-select/environmental-audit-committee/news-parliament-2017/coffee-cups-report-publication-17-19/
https://publications.parliament.uk/pa/cm201719/cmselect/cmenvaud/867/86702.htm
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We have already committed to explore how we can better incentivise producers 
to manage resources more efficiently through changes to the producer 
responsibility schemes.” 

The UK Government did note, in relation to a potential charge on disposable cups, 
“this is something we could consider amongst other policy options” but also noted: 

“We are pleased that major coffee retail chains are taking action to reduce 
single-use coffee cups by offering discounts to customers with reusable cups 
and are putting in place the infrastructure to ensure cups can be collected for 
recycling. The Government would like to see this service offered by all 
businesses selling disposable coffee cups.” 

In the Autumn 2018 budget, the UK Government announced plans to introduce a tax 
on the production and import of plastic packaging from April 2022. The UK 
Government said that “subject to consultation, this tax will apply to plastic packaging 
which does not contain at least 30% recycled plastic, to transform financial incentives 
for manufacturers to produce more sustainable packaging”.  In relation to disposable 
cups, the UK Government said: 

“The government recognises the problems caused by disposable cups, which 
are difficult to recycle and often littered. The government has concluded that a 
levy on all cups would not at this time be effective in encouraging widespread 
reuse. Businesses are already taking steps to limit their environmental impact, 
but the government expects industry to go further and will return to the issue if 
sufficient progress is not made. In the meantime, the government will look in 
the Resources and Waste Strategy at the best way to tackle the environmental 
impact of cups.” 

 

Andrew Feeney-Seale 
SPICe Research 
March 2019 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/752202/Budget_2018_red_web.pdf
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Environment, Climate Change and Land Reform Committee 

19th Meeting, 2019 (Session 5), Tuesday, 4 June 2019 

Legislative Consent Memorandum: Wild Animals in Circuses (No. 2) Bill 

Introduction 

1. The Scottish Government lodged a Legislative Consent Memorandum (LCM) on 15 
May 2019 in relation to the Wild Animals in Circuses (No. 2) Bill. The Annexe 
provides a link to the LCM. The LCM was referred to the Environment, Climate 
Change and Land Reform Committee for its consideration.  

2. The Committee is invited to review the stated need for the LCM and to examine the 
contents of the LCM and the recommendation from the Cabinet Secretary for the 
Environment, Climate Change and Land Reform that the Scottish Parliament should 
give its consent to the relevant provisions in the Wild Animals in Circuses (No. 2) 
Bill.  

Background 

3. The Wild Animals in Circuses (No. 2) Bill was introduced in the House of Commons 
on 1 May 2019. The Bill can be found at— 

https://services.parliament.uk/Bills/2017-19/wildanimalsincircusesno2.html 

4. The Wild Animals in Circuses (No. 2) Bill (‘the Bill’) puts in place provisions to make 
it an offence for a circus operator to use a wild animal in a travelling circus in 
England, to set out relevant definitions, and put in place appropriate inspection and 
enforcement powers. The effect is similar in nature to that of Scotland’s Wild 
Animals in Travelling Circuses (Scotland) Act 2018 (the 2018 Act). The ECCLR 
Committee considered this Bill during its passage through the Parliament in 2017— 

www.parliament.scot/parliamentarybusiness/Bills/104493.aspx 

5. The 2018 Act created an offence if a wild animal “performs or is displayed or 
exhibited”. 

6. Clause 3 is the only provision of the Wild Animals in Circuses (No. 2) Bill (as 
introduced) which extends to Scotland. The clause contains a consequential 
amendment to the Dangerous Wild Animals Act 1976 (the 1976 Act). Where a 
dangerous wild animal is kept in a circus, it does not currently require a licence 
under the 1976 Act.   

7. In addition, as such animals are no longer permitted to perform in a travelling circus, 
there may also be no requirement for the circus to register under the Performing 
Animals (Regulation) Act 1925. Accordingly, while the exemption from the 1976 Act 
for circuses exists, it remains a theoretical possibility for circuses in England and in 
Scotland to keep dangerous wild animals not intended for performance with no 
professional expertise and no official oversight or regulation. 

https://services.parliament.uk/Bills/2017-19/wildanimalsincircusesno2.html
http://www.parliament.scot/parliamentarybusiness/Bills/104493.aspx
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8. It amends the Act so that the keeping of an animal in a circus in England and in 
Scotland is no longer exempt from the need for a licence under that Act. This would 
mean that, from 20 January 2020, a licence would be required under the 1976 Act 
to keep any dangerous wild animal in a circus (static or travelling) in England or 
Scotland. 

9. Insofar as Clause 3 of the Bill extends to Scotland, it falls within the legislative 
competence of the Scottish Parliament and therefore requires its legislative 
consent.  

Scottish Government’s view 

10. As the 1976 Act is Great Britain-wide and as no circuses with wild animals had 
visited Scotland for several years, the Scottish Government states that it had 
decided to wait until the change could be made consistently across England, Wales 
and Scotland.  It says, “Consenting to the UK Government making the required 
amendment on our behalf represents the most time and cost-effective mechanism 
of making the required technical change.” 

Legislative consent process   

11. The process for considering consent to the relevant provisions in a UK Bill 
essentially commences with the publication, normally by the Scottish Government, 
of a Legislative Consent Memorandum (LCM). These LCMs relate to Bills under 
consideration in the United Kingdom Parliament which contain what are known as 
“relevant provisions”. These provisions could— 

• change the law on a “devolved matter” (an area of policy which the UK 
Parliament devolved to the Scottish Parliament in the Scotland Act 1998); or 
 

• alter the “legislative competence” of the Scottish Parliament (its powers to make 
laws) or the “executive competence” of Scottish Ministers (their powers to 
govern).  

12. Under an agreement known as the “Sewel Convention”, the UK Parliament will not 
normally pass Bills that contain relevant provisions without first obtaining the 
consent of the Scottish Parliament. The consent itself is given through a motion (a 
Legislative Consent Motion) which is taken in the Chamber – but the detailed 
scrutiny is undertaken by a Scottish Parliament committee based on a 
memorandum. The motion must normally be decided on before the Bill reaches its 
final amending stage at the UK Parliament in the House in which it was first 
introduced. 

13. The detailed procedure for scrutiny of Legislative Consent Memorandums and 
Motions is set out in Chapter 9B of the Parliament’s Standing Orders.  

View of the Delegated Powers and Law Reform Committee   

14. While this Bill contains regulation-making powers, they are for the Secretary of State 
to make and therefore the Bill’s provisions do not engage the remit of the Delegated 
Powers and Law Reform Committee.  
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Action  

15. The Committee is invited to review the memorandum and consider whether it is 
content to agree with the recommendation that the Scottish Parliament should give 
its consent to the relevant provisions in the Wild Animals in Circuses (No. 2) Bill.  

• Is the Committee content to agree with the recommendation that the 
Scottish Parliament should give its consent to the relevant provisions in 
the Wild Animals in Circuses (No. 2) Bill? 
 

• If the Committee agrees with the recommendation does the Committee 
agree to delegate authority to the Convener to sign-off a short, factual 
report to this effect on behalf of the Committee? 

Clerks to the Environment, Climate Change and Land Reform Committee 
May 2019 

 

 

ANNEXE 

The Legislative Consent Memorandum relating to the Wild Animals in Circuses (No. 
2) Bill can be found at— 

https://www.parliament.scot/parliamentarybusiness/Bills/111853.aspx 

The Wild Animals in Circuses (No. 2) Bill and associated information can be found 
at— 

https://services.parliament.uk/Bills/2017-19/wildanimalsincircusesno2.html 

 

https://www.parliament.scot/parliamentarybusiness/Bills/111853.aspx
https://services.parliament.uk/Bills/2017-19/wildanimalsincircusesno2.html
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Environment, Climate Change and Land Reform Committee 
 

19th Meeting, 2019 (Session 5), Tuesday, 4 June 2019 
 

Subordinate legislation - EU exit 
 
Introduction 

1. This paper supports the Committee’s consideration of the following 
Scottish statutory instruments— 

• The Environment (EU Exit) (Miscellaneous Amendments) (Scotland) 
Regulations 2019 (SSI 2019/175); and 

• The Environmental Assessment (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/178). 

2. The Committee is invited to consider the statutory instruments and— 

• agree whether it is content that the parliamentary procedure given to the 
instruments by the Scottish Government is appropriate; and 

• consider the instruments in the usual way. 

Background  

3. In anticipation of the UK leaving the EU, changes are required to devolved 
legislation by way of statutory instruments.  Under the European Union 
(Withdrawal) Act 2018, and where the Scottish Government considered a UK-
wide approach to the legislative changes would be appropriate, these have 
been made by UK statutory instruments (SIs) laid by the UK Government with 
Scottish Ministers’ consent.  The Scottish Parliament has considered these 
legislative changes – notified to them by the Scottish Government – in advance 
of the Scottish Government giving consent. 

4. Other legislative changes are being made through Scottish statutory 
instruments (SSIs).   

5. SSIs related to EU exit will be considered in the same way that ‘domestic’ 
SSIs are considered except that the lead committee has the opportunity, in 
advance of its policy consideration, to recommend to the Scottish Government 
that the parliamentary procedure allocated to the instrument should be 
changed.  This process is known as the sift. 

6. A protocol has been agreed between the Scottish Government and 
Scottish Parliament on the process for considering SSIs laid under the 2018 
Act.  The protocol sets out further information about the sifting process.   

7. This paper supports the Committee’s consideration of the sift at agenda 
item 3.   

https://www.parliament.scot/S5_Delegated_Powers/20190108MRtoConveners.pdf
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8. The protocol also sets out an approach which categorises SSIs – high, 
medium or low – to assist committees’ prioritisation in terms of scrutiny and 
gives the Delegated Powers and Law Reform Committee (DPLRC) a role in 
highlighting to a lead committee those SSIs where it disagrees with the Scottish 
Government about the categorisation.   

9. The Committee will consider the SSIs at agenda item 4. 

Consideration of the parliamentary procedure – the sift 

10. Scottish Ministers have discretion about whether instruments made under 
Schedule 2 of the 2018 Act should be subject to the affirmative or negative 
procedure, unless the instrument makes provision falling within one of the 
categories which requires the mandatory affirmative procedure to be used. 

11. As set out above, the lead committee has the opportunity, in advance of 
its consideration, to recommend to the Scottish Government that the 
parliamentary procedure allocated to the instrument should be changed.  Thus, 
the lead committee can recommend that an instrument laid under the negative 
procedure should be revoked and laid as an affirmative instrument and vice 
versa.  The protocol states this “enables committees to recommend a change 
where they consider that the matter is of such significance that it requires active 
Parliamentary approval (or conversely is not so significant that it requires 
Parliamentary time to be allocated to its approval)”. 

12. The DPLRC will also consider the parliamentary procedure allocated to 
the instrument and make a recommendation to the lead committee where it 
agrees the procedure should be changed.   

13. SPICe and the Office of the Solicitor of the Scottish Parliament (OSSP) 
have provided advice to inform the Committee’s consideration of the sift.  This 
is set out in paper ECCLR/S5/19/19/5(P).   

No recommendation to change the parliamentary procedure 
14. Where a lead committee agrees with the parliamentary procedure, the 
instrument is thereafter considered and disposed of in the same way as a 
‘domestic’ SSI. 

Recommendation to change the parliamentary procedure 
15. Where a lead committee recommends the parliamentary procedure 
should be changed, it must report to the Parliament.  The Scottish Government 
is expected to meet that recommendation as soon as possible.   

16. A change of procedure does not, however, affect the timetable for 
Parliamentary consideration and the SSI should be considered under the 
procedure recommended by the lead committee. 
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For decision 

17. The Committee is invited to agree whether it is content the parliamentary 
procedure given to the two instruments by the Scottish Government is 
appropriate (agenda item 3). 

Consideration of the SSI’s 

18. As set out above, the process for the policy consideration of an SSI related 
to EU exit following the sift is the same as for a ‘domestic’ SSI.  The Scottish 
Government has decided the negative parliamentary procedure is appropriate 
for this SSI. 

19. The negative parliamentary procedure is set out in Chapter 10 of the 
Parliament’s Standing Orders.  Instruments subject to the negative procedure 
come into force on a specified date and remain in force unless it is annulled by 
the Parliament; for this reason, negative instruments can be described as 
instruments subject to annulment.  Thus, the Parliament does not need to agree 
to the instrument in order for it to come into force. 

20. The Parliament may, however, and on the recommendation of the lead 
committee, recommend the instrument be annulled within 40 days of the 
instrument being laid.  Any MSP may by motion propose to the lead committee 
that the committee recommends “that nothing further is to be done under the 
instrument”.  Any motion for annulment would be debated by the lead 
committee and a report made to Parliament.   

The Environment (EU Exit) (Miscellaneous Amendments) (Scotland) 
Regulations 2019 (SSI 2019/175) 

21. The purpose of the instrument is to make a number of minor corrections 
to environmental legislation made in connection with EU exit.  The (revised) 
policy note is attached at Annexe A. 

22. The SSI was laid on 20 May 2019 and the lead committee must report by 
24 June 2019. 

23. The Scottish Government has decided the instrument should be laid under 
the negative parliamentary procedure and has given the SSI the ‘low’ 
categorisation.  

24. At its meeting on 28 May 2019, the DPLRC agreed the instrument should 
be considered under the negative procedure and with the ‘low’ categorisation.  
The DPLRC delayed further consideration of the instrument after seeking 
clarification on the policy note; as a result, the Scottish Government revised the 
policy note and the DPLRC is expected to conclude its consideration of the 
instrument at its meeting on 4 June.  Members of this Committee will be updated 
at this meeting if the DPLRC raised any points in relation to the instrument. 

  

https://www.parliament.scot/parliamentarybusiness/26510.aspx
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The Environmental Assessment (EU Exit) (Scotland) (Amendment) 
Regulations 2019 (SSI 2019/178) 

25. The purpose of the instrument is to make some minor and technical 
changes to the Environmental Assessment (Scotland) Act 2005 to update 
cross-references to other legislation and to fix deficiencies arising from the 
withdrawal of the UK from the EU.  The policy note states the Regulations do 
not introduce any policy changes. 

26. The SSI was laid on 20 May 2019 and the lead committee must report by 
26 June 2019. 

27. The Scottish Government has decided the instrument should be laid under 
the negative parliamentary procedure and has given the SSI the ‘low’ 
categorisation.   

28. At its meeting on 28 May 2019, the DPLRC agreed that the instrument 
should be considered under the negative procedure and with the ‘low’ 
categorisation.  The DPLRC that agreed that no points arose in relation to the 
instrument. 

For decision 

29. The Committee is asked to note the instruments or if it has anything to 
report to the Parliament in relation to either of them (agenda item 4). 

 
Committee clerks 
Environment, Climate Change and Land Reform Committee 
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POLICY NOTE (amended) 
 

The Environment (EU Exit) (Miscellaneous Amendments) (Scotland) 
Regulations 2019, SSI 2019/175 

 
The above instrument was made in exercise of the powers conferred by section 
2(2) of the European Communities Act 1972 and paragraph 1(1) and (3) of 
Schedule 2 to the European Union (Withdrawal) Act 2018.  The instrument is 
subject to negative procedure.  
 
Purpose of the instrument.  
 
To make corrections to— 

• the Urban Waste Water Treatment (Scotland) Regulations 1994. 

• the Special Waste Regulations 1996. 

• the End-of-Life Vehicles (Storage and Treatment) (Scotland) Regulations 
2003. 

• the Water Environment (Register of Protected Areas) (Scotland) 
Regulations 2004. 

• the Foot-and-Mouth Disease (Slaughter and Vaccination) (Scotland) 
Regulations 2006. 

• the Welfare of Farmed Animals (Scotland) Regulations 2010. 

• the Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 2019. 
 
Policy Objectives  
 
The instrument makes a number of minor corrections to environmental 
legislation made in connection with EU exit. 
 
Explanation of the law being amended by the regulations 
 
The Environment, Food and Rural Affairs (Miscellaneous Amendments and 
Revocations) (Scotland) Regulations 2018 made amendments to legislation 
required as a result of updates to EU law. Those regulations contained some 
minor errors in amendments made to (1) the Urban Waste Water Treatment 
(Scotland) Regulations 1994; (2) the Special Waste Regulations 1996; (3)the 
End-of-Life Vehicles (Storage and Treatment) (Scotland) Regulations 2003; (4) 
the Water Environment (Register of Protected Areas) (Scotland) Regulations 
2004; (5) the Foot-and-Mouth Disease (Slaughter and Vaccination) (Scotland) 
Regulations 2006; and (6) the Welfare of Farmed Animals (Scotland) 
Regulations 2010. 
 
The Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 2019 
addressed deficiencies in environmental legislation arising from the withdrawal 
of the United Kingdom from the European Union. 
 
Reasons for and effect of the proposed change or changes on retained 
EU law 
 
The instrument makes some corrections to amendments recently made in 
connection with EU exit by the Environment, Food and Rural Affairs 
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(Miscellaneous Amendments and Revocations) (Scotland) Regulations 2018 
and the Environment (EU Exit) (Scotland) (Amendment etc.) Regulations 2019.  
The Scottish Government has undertaken to the Parliament to make these 
corrections before the start of the recess on 30 June 2019. 
 
Statements required by European Union (Withdrawal) Act 2018  
 
The following statements apply to Part 3 of the instrument only. 
 
Statement that in their opinion Scottish Ministers consider that the regulations 
do no more than is appropriate 
The Cabinet Secretary of the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view the 
Environment (EU Exit) (Miscellaneous Amendments) (Scotland) Regulations 
2019 do no more than is appropriate.”.  This is the case because they make 
minor corrections in fulfilment of an undertaking given to the Scottish Parliament 
and do not introduce policy change.  
 
Statement as to why the Scottish Ministers consider that there are good 
reasons for the regulations and that this is a reasonable course of action 
The Cabinet Secretary of the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view there 
are good reasons for the provisions in this instrument, and I have concluded 
they are a reasonable course of action.”.  These are the delivery of a 
commitment given to the Scottish Parliament.  
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation  
The Cabinet Secretary of the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view the 
Environment (EU Exit) (Miscellaneous Amendments) (Scotland) Regulations 
2019 do not amend, repeal or revoke a provision or provisions in the Equality 
Act 2006 or the Equality Act 2010 or subordinate legislation made under those 
Acts.”.   
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
The Cabinet Secretary of the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view the 
Environment (EU Exit) (Miscellaneous Amendments) (Scotland) Regulations 
2019 have had due regard to the need to eliminate discrimination, harassment, 
victimisation and any other conduct that is prohibited by or under the Equality 
Act 2010.”.  
 
Additional information provided for EU Exit instruments in terms of the 
protocol agreed between the Scottish Government and the Scottish 
Parliament 
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Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
The Cabinet Secretary of the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view the 
Environment (EU Exit) (Miscellaneous Amendments) (Scotland) Regulations 
2019 have had due regard to the need to the guiding principles on the 
environment and animal welfare as derived from the equivalent principles 
provided for in Articles 13 and 191(2) in Titles II and XX respectively of the 
Treaty on the Functioning of the European Union.”.  
 
Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to consumer 
protection (so far as is within devolved competence) 
This heading is not applicable. 
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed.  
Low – The amendments are technical in nature to allow continuity of law and 
do not amount to a change in policy. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure  
Negative procedure is considered appropriate as these minor and technical 
amendments do no more than is necessary to ensure that the legislation 
continues to operate effectively following the UK’s exit from the EU.  The 
regulations do not include provisions which fall within paragraph 1 (2) of 
schedule 7 of the European Union (Withdrawal) Act 2018. 
 
Further information  
 
Consultation  
No consultation has been carried out for this instrument. The amendments are 
minor corrections which do not amount to a change in policy and are being 
made in response to an undertaking given to the Scottish Parliament.   
 
Impact assessments  
Full impact assessments have not been prepared for this instrument because 
the amendments are minor corrections which do not amount to a change in 
policy and are being made in response to an undertaking given to the Scottish 
Parliament. The amendments do not alter Scottish Government’s current 
environmental policies and priorities and, therefore, do not have a significant 
impact on the environment. 
 
Financial effects  
The Cabinet Secretary of the Environment, Climate Change and Land Reform, 
Roseanna Cunningham confirms that no BRIA is necessary as the instrument 
has no financial effects on the Scottish Government, local government or on 
business. 
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POLICY NOTE 
 

THE ENVIRONMENTAL ASSESSMENT (EU EXIT) (SCOTLAND) 
(AMENDMENT) REGULATIONS 2019 

 
S.S.I. 2019/178 

 
The above instrument was made in exercise of the powers conferred by section 
2(2) of the European Communities Act 1972 and paragraph 1(1) and (3) of 
schedule 2 and paragraph 21 of schedule 7 of the European Union (Withdrawal) 
Act 2018.  The instrument is subject to negative procedure.  
 
Purpose of the instrument 
 
The Regulations make some minor and technical changes to the Environmental 
Assessment (Scotland) Act 2005 to update cross-references to other legislation 
and to fix deficiencies arising from the withdrawal of the UK from the EU.  
 
Policy objectives  
 
The Regulations make technical amendments to the Environmental 
Assessment (Scotland) Act 2005.  The amendments ensure legislative 
references within the Act are up to date and that deficiencies arising from the 
withdrawal of the UK from the EU are addressed.  This instrument does not 
introduce any policy changes. 
 
Explanation of the law being amended by the regulations 
 
The Regulations amend the Environmental Assessment (Scotland) Act 2005.  
The Act makes provision for the assessment of the environmental effects of 
certain plans and programmes, including plans and programmes to which 
Directive 2001/42/EC of the European Parliament and of the Council relates, 
and for connected purposes. 
 
Reasons for and effect of the proposed change or changes on retained 
EU law 
 
The Regulations make some minor and technical amendments to ensure that 
references are up to date and to fix deficiencies arising from the withdrawal of 
the UK from the EU. In particular, references to EU legislation (including 
Directives), the Community and member States are adjusted to refer instead to 
the corresponding retained EU law.  These amendments are not intended to 
introduce any policy changes. 
 
Statements required by European Union (Withdrawal) Act 2018  
 
Statement that in their opinion the Scottish Ministers consider that the 
regulations do no more than is appropriate 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham has made the following statement “In my view the 
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Environmental Assessment (EU Exit) (Scotland) (Amendment) Regulations 
2019 do no more than is appropriate.  This is the case because the changes 
either update references within the 2005 Act or addresses those deficiencies 
that would occur due to the UK’s exit from the EU.   These amendments are 
minor and technical in nature.”  
 
Statement as to why the Scottish Ministers consider that there are good 
reasons for the regulations and that this is a reasonable course of action 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham has made the following statement “In my view there 
are good reasons for the provisions in the Environmental Assessment (EU Exit) 
(Scotland) (Amendment) Regulations 2019, and I have concluded this is a 
reasonable course of action.  This is because the provisions in Part 3 of the 
Regulations fix deficiencies in the Environmental Assessment (Scotland) Act 
2005 arising from the withdrawal of the UK from the EU, and those in Part 2 
update references in that Act before that withdrawal takes place. In particular, 
references to EU legislation (including Directives), the Community and member 
States are updated.  These changes are minor and technical and do not lead 
to a change in policy.”. 
 
Statement as to whether the SSI amends, repeals or revokes any provision of 
equalities legislation, and, if it does, an explanation of that amendment, repeal 
or revocation  
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham has made the following statement “In my view the 
Environmental Assessment (EU Exit) (Scotland) (Amendment) Regulations 
2019 do not amend, repeal or revoke a provision or provisions in the Equality 
Act 2006 or the Equality Act 2010 or subordinate legislation made under those 
Acts. Rather, the Regulations only update references in the Environmental 
Assessment (Scotland) Act 2005 and fixes deficiencies in that Act arising from 
the withdrawal of the UK from the EU.”.   
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the need to eliminate discrimination, harassment, victimisation and 
any other conduct that is prohibited by or under the Equality Act 2010 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham has made the following statement “In my view, in 
preparing the Environmental Assessment (EU Exit) (Scotland) (Amendment) 
Regulations 2019, the Scottish Ministers have had due regard to the need to 
eliminate discrimination, harassment, victimisation and any other conduct that 
is prohibited by or under the Equality Act 2010.”. 
 
Additional information provided for EU Exit instruments in terms of the 
protocol agreed between the Scottish Government and the Scottish 
Parliament 
 
Statement that Scottish Ministers have, in preparing the regulations, had due 
regard to the guidance principles on the environment and animal welfare 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view, in 
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preparing the Environmental Assessment (EU Exit) (Scotland) (Amendment) 
Regulations 2019, the Scottish Ministers  have had due regard to the  guiding 
principles on the environment and animal welfare as derived from the 
equivalent principles provided for in Articles 13 and 191(2) in Titles II and XX 
respectively of the Treaty on the Functioning of the European Union.”. 
 
Statement explaining the effect (if any) of the regulations on rights and duties 
relating to employment and health and safety and matters relating to consumer 
protection (so far as is within devolved competence) 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “The Environmental 
Assessment (EU Exit) (Scotland) (Amendment) Regulations 2019 have no 
effect on rights and duties relating to employment and health and safety and 
matters relating to consumer protection (so far as is within devolved 
competence).”. 
 
An indication of how the regulations should be categorised in relation to the 
significance of the change proposed.  
The regulations are considered to be of low significance because the changes 
are minor and technical in nature with no policy change. 
 
Statement setting out the Scottish Ministers’ reasons for their choice of 
procedure 
The Cabinet Secretary for the Environment, Climate Change and Land Reform, 
Roseanna Cunningham, has made the following statement “In my view, it is 
appropriate that the Environmental Assessment (EU Exit) (Scotland) 
(Amendment) Regulations 2019 are subject to the negative procedure as the 
amendments made by the instrument are considered to be minor and technical 
in nature.”.  
 
Further information  
 
Consultation  
The amendments within the instrument are considered to be minor and 
technical in nature and are part of readiness preparations for the UK’s exit from 
the EU.  Consultation on the content is, therefore, not considered necessary.  
 
Impact assessments  
Full impact assessments have not been prepared for this instrument because 
the changes are considered to be minor and technical in nature and are not 
intended to introduce any new policy requirements.  The amendments do not 
alter Scottish Government’s current environmental policies and priorities and, 
therefore, do not have a significant impact on the environment. The impact on 
business, charities or voluntary bodies is expected to be minimal.  
 
Financial effects  
No BRIA is necessary as the instrument has no financial implications for the 
Scottish Government, local government or on business. 
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